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Antitrust Guidelines*
It is the unqualified policy of the Motor & Equipment Manufacturers Association and its
division to conduct its operations in strict compliance with the antitrust laws of the
United States. MEMA’s antitrust policy prohibits any discussions which constitute or
imply an agreement or understanding concerning:
1) prices, discounts, or terms or conditions of
sale;

6) restricting the markets in which a
company may resell products;

2) profits or profit margins or cost data;

7) restricting the customers to whom a
company may sell; or

3) market shares, sales territories or markets;
4) allocation of customers or territories;
5) selection, rejection or termination of
customers or suppliers;

8) any matter which is inconsistent with the
proposition that each manufacturer,
wholesaler and distributor must exercise
its independent business judgment in
pricing its services or products, dealing
with its customers and suppliers and
choosing markets in which it will
compete.

* This is an excerpt; a full copy is online http://www.mema.org/sites/default/files/resource/Antitrust%20Guidelines_Jan14.pdf
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Focus of Today’s Webinar –
•
•
•
•

Provide some helpful reference and background information on current tariffs
Review product exclusions submission process for third tranche – a.k.a. List 3
Answer questions from participants – please type your questions
Post-webinar

•
•
•

SURVEY - Please take a moment to answer 3 short questions – this helps us help you!
SLIDES - A copy of the slides will be provided to all registrants via email
RECORDING – The webinar recording will only be available to members of AASA, HDMA,
MERA, and OESA

DISCLAIMER
• This webinar is provided by MEMA and Arent Fox LLP for educational and
informational purposes only and should not be construed as legal advice
• No attorney-client relationship is created as a result of this webinar
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Agenda
− Section 301 China Tariffs Background
− List 3 Exclusion Process
− Deadline
− General Information
− New Requirements
− Objections and Rebuttals
− Walk-Through of Section 301 Online Portal
− Accessing Portal
− Portal Homepage
− Submitting a New Request
− What makes a successful exclusion request?
− Factors
− Review Process
− Checklist
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Section 301 China Tariffs:
Background
− USTR initiated an investigation under Section 301 into the acts, policies, and practices of China
related to technology transfer, intellectual property, and innovation in August 2017.
− As a result of its findings in the Section 301 investigation on China, the USTR has implemented
tariffs in three phases:
− List 1: 818 product lines valued at $34 billion subject to a 25% tariff as of July 6, 2018.
− List 2: 279 product lines valued at $16 billion subject to a 25% tariff as of August 23, 2018.
− List 3: 5,745 proposed product lines valued at $200 billion, which were initially subject to a 10%
tariff as of September 24, 2018, but the rate has been increased to a 25% tariff as of May 10, 2019.

− A fourth list – List 4 totaling approximately $300 billion– has been proposed by the
Administration and hearings were conducted in DC from June 17-25th.
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Section 301 China Tariffs:
List 3 Exclusion Process
− Following a breakdown in negotiations with China, the rate of tariffs on Section 301 products
increased to 25% on May 10, 2019
− Subsequently USTR announced it would implement a List 3 exclusion process “on or around June 30, 2019.”

− USTR anticipates that it will receive 60,000 requests to exclude a particular products from List 3.
− As a result there have been some significant changes from the process for submitting exclusions for List 1
and List 2.

− USTR officially opened the exclusion process on June 30, 2019 (Docket No. USTR-2019-0005)
− Deadline: exclusion requests must be submitted by September 30, 2019
− New Application Portal: submissions will be made directly to a USTR portal at https://exclusions.ustr.gov
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Section 301 China Tariffs:
List 3 Exclusion Process – Why File?
− 25% tariffs – no end in sight
− Benefits outweigh the costs – requests can include product groupings
− Maintain good customer (and supplier) relationships
− New business confidential fields reduce harm of providing sensitive/proprietary information to
the public
− CBP only sees public versions when evaluating administrability

− It’s doing something proactive – but manage expectations internally
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Section 301 China Tariffs:
List 3 Exclusion Process – If You File
− Be organized and prepared – there is a new form and new requirements
− It takes a village
− Customs, Logistics, Finance, Product Development, Engineering, Government Relations

− Be strategic
− It is probably not a good idea to file exclusion requests for all your affected products
− Group your products wisely

− Be prepared to describe your products with particularity – the more information the better
− Get your tariff classifications right!
− Get ready for monitoring!
ARENT FOX LLP
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Section 301 China Tariffs

List 3 Exclusion Process
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Section 301 China Tariffs:
List 3 Exclusions – Who Can File?
− Importers of Record (the entity paying the tariffs)
− U.S. producer
− Other (e.g., purchaser, manufacturer, law firm)
− Trade Associations
− MEMA will not file exclusion requests for members but are available for questions during application
period.
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Section 301 China Tariffs:
General Information for List 3 Exclusions
− USTR will not consider requests in which more than one unique product is identified.
− USTR will not consider requests that identify the product using criteria that cannot be made
available to the public.
− CBP rulings, photos and specification sheets, and previous import documentation may be
provided to help CBP identify and distinguish the product.
− USTR will require parties requesting an exclusion to use a web-based form consisting of 17
questions.
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Section 301 China Tariffs:
General Information for List 3 Exclusions
− The 17 questions in the web-form are broken down into 56 fields, from which 33 fields are
“required”.
− Requestors will be unable to submit the form until all required information is entered.

− The fields on the request form are all designated as either “Business Confidential Information
(BCI) only”, “Public information only,” or provide the requestor with the option to designate the
information as BCI or Public.
− Requestors will not need to submit separate BCI and Public versions of the same exclusion request.
− 36 fields are designated BCI by default, which means any information entered into these BCI fields will not
be visible to the general public (e.g., recent purchasing values and volumes)
− 16 fields are designed Public by default, including information relating to the product description
ARENT FOX LLP
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Section 301 China Tariffs:
New Requirements for List 3 Exclusions
− All arguments must be included in the web-form itself, and separate written arguments are not
allowed to be submitted as attachments.
− There is no word or space limitation in the field allowed for presenting these arguments, and
− The USTR will still consider requester’s substantive comments regarding availability, harm to US interests,
and Made in China 2025 in ruling upon requests.

− Annual quantity and value of the product that the requester purchased from third country
sources in each of the last two years and first quarter of 2019.
− Annual quantity and value of the product that the requester purchased from domestic sources in
each of the last two years and first quarter of 2019.

ARENT FOX LLP
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Section 301 China Tariffs:
New Requirements for List 3 Exclusions
− Requestor’s gross revenue information for fiscal year 2018, first quarter 2018 and first quarter
2019.
− Information relating to List 1 and List 2 exclusion requests filed by the requestor.
− Additional contact information, including the importer of record and third-party submitter (if
applicable).
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Section 301 China Tariffs:
List 3 Exclusion Objections and Rebuttals
− Objections and rebuttals to List 3 exclusions will be made via the online portal.
− Deadline for responses to individual requests: 14 days after the request is posted to the public on
the online portal.
− Deadline for replies to responses to individual requests: 7 days after the close of the 14-day
response period, or 7 days after the posting of a response (whichever is later).
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Section 301 China Tariffs: List 3 Exclusion Process

Walk-Through of Section 301 Online Portal
https://exclusions.ustr.gov
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Section 301 China Tariffs: List 3 Exclusion Portal

− To begin, the requestor needs to create an account on https://exclusions.ustr.gov

Mandatory Information
Identified by Red Asterisk
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Section 301 China Tariffs: List 3 Exclusion Portal

− New Portal Homepage: Instructions, Accessing Public Docket, Submitting New
Requests, Monitoring Requests, and Links to Additional Guidance
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
Public Information Only
(identified by green
“Public” notation)

BCI Only (identified by
gray “BCI” notation)
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
− Product Description Questions

Verify the classification on
your products prior to
submitting a request – USCBP
will be asked to verify the
classification and a quick
rejection can come if you
have the wrong HTS

Must provide
a detailed
description
that is over
40 characters
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
− Product Description Questions Continued, and beginning of Availability Questions

Attachment
can be
identified as
BCI or Public

Review your purchasing records
to see where else you sourced
from in the last 3 – 4 years – if a
US company, know why you
moved away; review your RFP
records too, and know who bid
and lost on the US side
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
− Availability Questions Continued

Availability
arguments
can be
identified
as BCI, but
a public
summary
need to be
submitted
as well

ARENT FOX LLP
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Review your purchasing records
to see where else you sourced
from in the last 3 – 4 years – if a
US company, know why you
moved away; review your RFP
records too, and know who bid
and lost on the US side
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
− One additional availability question, and questions relating to the purchased value and quantity of
Chinese-origin products

If purchased from a
related party, must
include name of
related company (this
response is BCI)
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
− Purchased value and quantity of US-origin and third-country sourced products
− If you dual source components, think about why you cannot get all from a non-China Source
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
Gross Revenue Questions

Final Product or Input Questions

OR
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
Economic harm argument

Additional Information,
which can be submitted
as BCI or Public with BCI
summary

Information related to
List 1 and List 2
submissions

Relation to Made in China
2025 Argument
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Section 301 China Tariffs: Submitting a List 3 Exclusion Request
− Upload Additional Information, Review Public Version and Submit
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Section 301 China Tariffs: List 3 Exclusion Process

What makes a successful exclusion request?
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Section 301 China Tariffs:
Factors Considered for Exclusions
− Whether the particular product is available only from China or also U.S. and third country
sources;
− Whether the imposition of additional duties would cause severe economic harm to the requester
or other U.S. interests;
− Whether the product is strategically important or related to “Made in China 2025” or other
Chinese industrial programs (see https://www.uschina.org/sites/default/files/2-216%20Sector%20and%20Localization%20Targets%20for%20Made%20in%20China%202025.pdf);
− Any other relevant information.

ARENT FOX LLP
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Section 301 China Tariffs: USTR Review of Requests
Pre-Posting Stage –
Format Review
Stage 1 –
Public Comment Period
Stage 2 –

Review of whether the exclusion request conforms with the instructions provided in Product Exclusion Notice, including whether the request includes
all required information. Requests that pass the Format Review will be posted on the regulations.gov docket, and proceed to Stage 1. Requests that do
not pass the Format Review must be resubmitted.
As provided in the Product Exclusion Notice, interested persons will have 14 days from the date a request is posted on the docket to respond to the
request. If a response is submitted, the requester will have 7 days to reply to the response. At the close of the public comment period, the request
proceeds to Stage 2.
Initial Substantive Review of whether the exclusion request should be granted, based on the substantive criteria set out in the Product Exclusion
Notice. Requests that pass the Substantive Review will proceed to Stage 3.

Initial Substantive Review
Based on consultations with U.S. Customs and Border Protection (CBP), the request is further reviewed to determine whether an exclusion would be
Stage 3 –
Administrability Review
Stage 4 –
Publication in Process
Granted
Denied

ARENT FOX LLP

administrable. Requests that pass the administrability review will proceed to Stage 4.

The exclusion has been granted and has been submitted for publication in the Federal Register. The scope of the exclusion is governed by the HTSUS
language in the Federal Register notice, and not by the product descriptions set out in any particular request for exclusion. Exclusions are effective
starting from the July 6, 2018 effective date of the additional duties, and extend for one year after the publication of the exclusion determination in the
Federal Register.
The exclusion has been granted and published in the Federal Register. The scope of the exclusion is governed by the HTSUS language in the Federal
Register notice, and not by the product descriptions set out in any particular request for exclusion. Exclusions are effective starting from the July 6,
2018 effective date of the additional duties, and extend for one year after the publication of the exclusion determination in the Federal Register.
Letter to the requestor posted on Regulations.gov
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Section 301 China Tariffs:
Status of List 1 and List 2 Exclusions
− The previous exclusion processes included 10,834 exclusion request submissions for List 1 and
2,920 exclusion request submissions for List 2.
− As of July 8, 2019, that status of these requests is as follows:

ARENT FOX LLP

Stage 1

Stage 2

Stage 3

Granted

Denied

List 1

0%

0%

11%

24%

64%

List 2

0%

<1%

55%

0%

45%
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Section 301 China Tariffs:
What makes for a successful request?
− Interested parties have not been as active in commenting on posted exclusion requests.
− The majority of granted requests emphasized a lack of supply outside of China.
− Availability can be interpreted broadly to mean immediately available in the quantity and
quality required by your customers.
− Requests must accurately describe the product in accordance with the HTSUS provided. CBP
reviews the classification of all requests and determines whether the exclusion is administrable.
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Section 301 China Tariffs:
Checklist for List 3 Exclusions
− What are your most impacted products?
− Source: Use 2018 and 2019 ACE data to identify by HTS and supplier, cross check against your PO records.

− What information will CBP need to confirm the classification? A detailed product description
should include the dimensions, material composition, weight, function, etc.
− Source: Review engineering spec sheets for most impacted products. We recommend targeting the smallest
and largest dimension and highest volume for each product category impacted.

− How can CBP identify the product?
− Source: Review entry documents, invoices, and packing lists to determine whether there are specific terms
on the invoice (Commercial Name, Weight, Dimensions, Product of China, etc.)

− Are there any US sources of the part, and if yes, have you tried to source from them previously?
− Source: RFP or quote history, review any responses and determine why you did not purchase from the US
supplier. Did the US supplier source offshore?

−
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Section 301 China Tariffs:
Checklist for List 3 Exclusions (cont.)
− Who are your competitors for this product and do they source in the US or offshore?
− Source: identify competitors in US market by product from sales information; identify where competitors
source, if you can, from market intelligence.

− Is the product on the Made in China 2025 list? If similar product or sector is on the list, how is
your product distinguishable?
− Source: https://www.uschina.org/sites/default/files/2-216%20Sector%20and%20Localization%20Targets%20for%20Made%20in%20China%202025.pdf

− Does the imposition of 25% duties on your products have a negative impact on your U.S. sales
and/or profits? US employment? The prices you charge your customers? Quantify if possible.
− Source: Sales and employment data; price increase announcements.
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Questions?

Visit the MEMA
Trade Resource Page Online
www.mema.org/trade
For more questions about China Sec. 301 Tariffs,
please contact Catherine Boland or Melanie Weiland

