MUTUAL NONDISCLOSURE AGREEMENT
This Mutual Nondisclosure Agreement (“Agreement”) is dated as of ____________________, (the “Effective Date”) and is made by and between Company A and Company B (individually a “Party” and collectively the “Parties”.) [OPTIONAL – TO THE EXTENT THAT THE NDA IS INTENDED TO COVER MORE THAN JUST AN INDIVIDUAL ENTITY, CONSIDER INCLUDING ADDITIONAL LANGUAGE BEFORE PARENTHETICAL, SUCH AS “on behalf itself and its affiliates, subsidiaries, and divisions”] The Parties hereto desire to disclose certain confidential information to each other in connection with an existing or prospective business relationship relating to [FILL IN WITH MORE PROJECT/PROGRAM SPECIFIC INFORMATION] (the “Purpose”). Accordingly, the Parties agree as follows:
1. Confidential Information. “Confidential Information” means any information, whether written or oral, in whatever form transmitted, and items embodying information (including photographs, samples, models, prototypes) disclosed by or on behalf of a Party (“Discloser”) to the other Party (“Recipient”) or to which Recipient is exposed, during the term of this Agreement, including, without limitation, manufacturing methods, procedures, processes, technologies, know-how, trade secrets, formulas, ideas, inventions, drawings, specifications, product data, designs, software, business plans, marketing plans, financial information, pricing information, strategies, customer lists, supplier lists, and any representations, compilations, analysis, and summaries of the foregoing.
2. Marking. All Confidential Information disclosed in written or tangible form shall be clearly marked or identified as “Confidential” or “Proprietary” at the time of disclosure. Confidential Information disclosed in any intangible form (e.g. verbal, visual observation, etc.) must be identified by Discloser as confidential at the time of disclosure and, within thirty (30) days of the initial disclosure, summarized in a written notice from Discloser to Recipient identifying the information as confidential. In the event that Discloser inadvertently fails to mark or, in the case of intangible Confidential Information, to identify, Confidential Information in accordance with this provision at the time of disclosure, Discloser shall have twenty-four (24) hours after disclosure of the Confidential Information to cure such failure, and from that time on, the Confidential Information shall be held in accordance with Recipient’s Confidentiality Obligations hereunder. Recipient’s Confidentiality Obligations hereunder shall apply only to Confidential Information marked in accordance with this provision.
3. Confidentiality Obligations. The Recipient agrees that it will: (a) use the Confidential Information solely for the Purpose stated above; (b) limit disclosure of the Confidential Information to those of its [OPTIONAL DEPENDING ON PARTIES TO WHOM INFO NEEDS TO BE DISCLOSED: “and its affiliates, subsidiaries, divisions’, etc. . . . respective] employees, directors, officers, agents, contractors and consultants with a need to know the information to accomplish the Purpose, provided that they have been instructed and are bound in writing not to disclose the Confidential Information or use it for any purpose other than as permitted under this Agreement and that Recipient shall at all times be fully liable to Discloser for any breach of this Agreement by such persons and any entities; (c) use the same degree of care, but in no event less than a reasonable degree of care, to protect the Confidential Information against improper disclosure or use in violation of this Agreement that it uses to protect its own Confidential Information; (d) not copy or duplicate the Confidential Information except as necessary for the Purpose.
4. Exceptions. Confidential Information shall not include information that Recipient can demonstrate:
A. was already in the lawful possession of Recipient before the time of disclosure;
B. was part of the public domain at the time of disclosure or thereafter becomes part of the public domain through no wrongful act or omission of Recipient;
C. was disclosed to Recipient by a third party that Recipient did not know, and should not reasonably have known, was under any obligation of confidentiality;
D. was independently developed by Recipient without the use of or reference to the Confidential Information; or
E. was explicitly approved for release by written authorization of Discloser.
The foregoing exceptions should be construed and applied as narrowly as possible.
5. Disclosures Required by Law. If Recipient, or any person or entity to whom Recipient has provided any of the Confidential Information under this Agreement, receives a request to disclose any portion of the Confidential Information by subpoena, order, civil investigative demand or similar process issued by a court of competent jurisdiction or governmental body, then Recipient shall promptly notify Discloser of the requirement in writing so that Discloser may seek a protective order or other appropriate remedy and shall reasonably cooperate, at Discloser’s expense, with any such efforts by Discloser. If a protective order or other remedy is not obtained, or if Discloser waives in writing compliance with the terms of this Agreement, then Recipient shall disclose only that portion of the Confidential Information that, in the written opinion of Recipient’s legal counsel, is legally required to be disclosed.
6. Term. This Agreement shall become effective as of the Effective Date and shall continue in effect for a period of three (3) years thereafter unless earlier terminated by either Party. Either Party may terminate this Agreement for any reason upon thirty (30) days’ advanced written notice to the other Party. The Parties’ obligations hereunder shall continue for a period of three (3) years after the expiration or termination of the Agreement.
7. Ownership; No License. All Confidential Information disclosed hereunder is and shall remain the sole property of Discloser and no license in such Confidential Information, including, without limitation, in the intellectual property contained therein, is granted or implied hereunder.
8. No Warranty. Discloser hereby represents and warrants only that it has the right to disclose its Confidential Information to Recipient. Discloser makes no other representations or warranties, either express or implied, with respect to its Confidential Information, and all Confidential Information disclosed hereunder is provided on an “AS IS” basis
9. No Obligation. Neither Party has any obligation under this Agreement to disclose any of its Confidential Information to the other Party, to purchase from or sell to the other Party any goods or services, or to otherwise enter into any agreement or transaction with the other Party.
10. Disposal of Confidential Information. Upon the written request of Discloser, Recipient shall use commercially reasonable efforts, which Recipient will describe and certify to Discloser in writing, to either promptly return to Discloser or securely destroy all Confidential Information, including any and all copies thereof, except that Recipient may retain one copy of such Confidential Information for record-keeping purposes only.  Notwithstanding the foregoing, if so requested in writing by Discloser, Recipient shall return to Discloser, and may not destroy, tangible parts constituting Discloser’s Confidential Information in accordance with Discloser’s instructions and at its expense.  Notwithstanding the foregoing, if so requested in writing by Discloser, Recipient shall return to Discloser, and may not destroy, tangible parts constituting Discloser’s Confidential Information in accordance with Discloser’s instructions and at its expense.  The requirement to return Confidential Information shall not apply to (i) Confidential Information subject to any document retention as required by law or judicial order, (ii) Confidential Information disclosed to any regulatory agency having jurisdiction over the Recipient, or (iii) Confidential Information that is the subject of any pending or immediately threatened legal proceeding or governmental investigation until such proceeding or investigation is no longer immediately threatened or, if initiated or pending, until the proceeding is finally settled or a final judgment with respect thereto has been rendered or the investigation is completed or no longer involves the Recipient.          
11. Assignment. Neither Party may transfer or assign any of its rights or obligations, whether by operation of law or otherwise, under this Agreement without the prior written consent of the other Party, which shall not be unreasonably withheld or delayed. Subject to the foregoing, this Agreement and the obligations hereunder, shall be binding upon the Parties hereto, their successors, and their permitted assignees.
12. Remedies. Each Party acknowledges and agrees that monetary damages may be insufficient to remedy any threatened, attempted or actual breach of any of provisions of this Agreement, and that Discloser shall therefore be entitled to seek injunctive or other appropriate equitable relief to remedy such threatened, attempted or actual breach. Such remedies shall be in addition to all other rights and remedies available at law or in equity. 
13. Export Laws.	Neither Party shall export, re-export directly or indirectly, any Confidential Information, or any direct product thereof, except in compliance with applicable law to any country to which the U.S. Government, at the time of export, requires an export license or other governmental approval without first obtaining such license or approval.  Recipient shall first obtain the written consent of Discloser prior to submitting any request for authority to export such Confidential Information. This covenant shall survive the expiration of this Agreement indefinitely.
14. Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of Michigan without regard to conflicts of law principles. The Parties hereby irrevocably and unconditionally submit to the exclusive jurisdiction of the state and federal courts of the State of Michigan.
15. No Waiver. No failure or delay by either Party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege hereunder.
16. Severability. The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any other provision of this Agreement, all of which shall remain in full force and effect.
17. Entire Agreement. This Agreement contains the entire agreement of the Parties with respect to its subject matter and may be amended only in a writing signed by duly authorized representatives of both Parties.
18. Counterparts. This Agreement may be executed in one or more counterparts each of which shall be an original, but all of which together shall constitute one and the same agreement. For the purposes hereof, a facsimile or scanned copy of this Agreement, including all pages hereof, shall be deemed an original.
19. Notices. All notices required or permitted to be given under this Agreement shall be in writing and given by personal delivery or sent (postage prepaid with return receipt requested) by Registered Mail, Certified Mail, or by nationally recognized courier service (e.g. Federal Express, UPS, etc.), and shall be delivered addressed as set forth on the first page hereof, or to such other address as either Party may notify the other in accordance with this Section. Such notices, requests, demands or other communications shall be deemed to have been received: (i) if personally delivered, upon delivery; or (ii) if sent by Registered Mail, Certified Mail or nationally recognized courier, upon delivery thereof as evidenced by return receipt.
Address for Company A:	Address for Company B:

Attn:                                   			Attn:   		
					
					
					
IN WITNESS WHEREOF, each Party has caused its authorized representatives to execute this Agreement as of the Effective Date.
Company A	Company B
Signature:   			Signature:   		
Print Name:   			Print Name:   		
Title:   			Title:   		
Date:   			Date:   		




[OPTIONAL FOR BOTH SIGNATURE LINES - DEPENDING ON PARTIES TO BE COVERED BY NDA AS REFLECTED IN INTRODUCTORY PARAGRAPH, INCLUDE LANGUAGE SUCH AS “on behalf of itself and its affiliates, subsidiaries, and divisions”]
Company A	Company B
on behalf of itself and its affiliates,	on behalf of itself and its affiliates,
subsidiaries and divisions	subsidiaries and divisions
Signature:   			Signature:   		
Print Name:   			Print Name:   		
Title:   			Title:   		
Date:   			Date:   		
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